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Introduction

This committes was cstablished 1o review the law of defamation snd to make
WM‘MMHMWMMHM
in the context of & new framework of good governance,” The focus of this
nitiative i on good governance and the appropriate burden of accountabiiity
that rests on public officials and persons wha hold pasitions of trust, Our letters
of appointment; reguined oS b consider recommendations that:
[a) support the principle of freedom of the press;
(b} provide reason able protection against false and damaging publication;
() prevent the suppression of information to which the publc is reasonably
entithed;
(d) impose appeopriate burders of accountability on public officials holding
positions of trust.
(&) set standands for establishing malicious inbent and responsibilty for due
care prior to publication and;
(f]  evaluate the actual damage cavsed by defamatory publications and
SUGOEE approprEte remedies.

The Committes completed it5 work in the three month period et by the Prime
Minister ab s frst meeting hining attempted in this limited time 1o stimulate
pullic discussion and solict recommendations. It recognised that while it was mol
& foernal Law Commission it needed to examing technical begal issues, It akso
accepted that this report on 1S deliberations and recommendations should avoid
the use of specialil terms that are used in the leghl proféssion, We accept that
there are smverad issues, such as the interrolation beteeen the Freedom of
IWMNMWHHMMMHIWW.WEM
tihat these will be ongoing public dsoussion of these and other Issues.



At the commencement of s aSsignment the Committes noted that the main
thrust of the Terms of Reference was on trangparency, accountability and good
governance, b recognised the ungent necd to giwe high priofity o these
principles in our public and privale bausiness culture. Traditicnally the law of
defamation is not focused on supporting the enforcement of standards of
accourtabiity and governance, Bt s fundamentally concerned with prowiding
redress for persons who allege that thelr reputations hawe been disparaged.
Mevertheless we acoept that there has been a modemn tendency in the law of
defamation to accommodste the right to freedom of capression.

*Unlike defamation law, which seeks o it haemful statements,
frecdom of expression enoourages public dissourse. The United States,
a leader in the Meld because of it cxpanshee First Amendment, has
deweloped three common justifications for free spesch. First, open
disoussion creates & “marketplace of ideas,” in which idess compete in
the publc sphere untll truth emerges. Second, Sinlelligent  sell-
goveITEmEnt” requines frse speech because dtizens nesd b understand
and dehate mattérs of pubSic conoem, Thind, people can onby
experience trpe autonommy and self-udfilment f they are allowed 0
express themselves; thus frée expression represents an ond in itself,
Freedom of speech can alse be corsidensd & fundamsenial right, which
in tum helps protect other rights. 1F people can speak Treely, they can
assert their rights openly and protest any infringements. Executive
Director of the  organization known as ARTICLE 19, Andrew
Puddephatt, companes frecdom of eupression 1o the canary in g ooal
mrinee, Like the collagse of the canary, which wamed miners of potson
gas, suppression of expression indicates that cther viclations will scon
eocur. Thee pendulum betwesn reputation and expression has swng



bk and forth throughout history, but the past fifteen years have
produced an intermational trend toward beralizing defamation law, '

There is another issue about which we wish to make an obserdation & the
cutset of this Report, Many persons assume that Freedom of Expression and the
lpw relating to defamatson b primarily concerned with the media, It needs o be
emphatically stated that the rights and obiligations with which we are concermed
apply with equal foroe to discussion ak citizen’s assoclations and in community
groups whine people meet 1o have dislogue. 1t apphies o countiess siuations
that range from discussions on call-in radio programmes, to statements made 0
relation to the alfairs of sports associations and letters bo the press,

Good Governance, Accountability and Transparency

The United Nations Comemission on Human Rights has grappled with the concept
protectag mndividual human righs;

"Givermands (S the process wherely public institutions conduct public
affgrs, manage public respurces and guaranbee the realization of
human rghts, Good governance accomplishes this in & manner
essentially free of abuse and corruption, ard with due regard for the
rule of law. The troe test of "good™ govemnance i the degres to which
® delivers on e promise of human rights: cvil, cultural, economic,
politcal and sockal rights.® Resolution 2000/64 of the UN Comsnission
on Human Rights titled The Role of Good Governance in the promotion
of Human Rights stabes:

| Defamation Lew: Fosfve hripnedence by Bonnie: Docherty; Harvard Husan Bghti Joumal,
Wokame 13 Sprimg D000 page H6T



" that good governance practoes necessadily vary according to the
particular droumitances and nedds of different societies, and that the
resporsiblity for determining and implementing such practices, based
on transparency and accourtabliity, and for creating and mainkadning
an enabling environment conduche o the enjoyment of all human
rights &t the national level, rests with the State

. Gopd govemnanoe has 8 major characteristics. It & participatony,
corsensus orented, acccuntable, transparent, responshee, effective
and efficient, equitable and Inclushve and follows. the mule of k. 18
assures thall conmuption i minimized, the views of minceities are taken
irtn Bocount and that the voices of the mast vulnerable in socety are
hedrd In deciion-making. 1t s 3o responshve bo the prgsent and
future needs of sockety.”

Transparency and accounkabdity ane important pilars in democratic societes.
This comimittes acoepts that -

“Trarsparency and accountabdity are critical for  the  efficient
fursctioning of a moden econcmy and For fostering social vwell-being.
Im rsost societies, many powers are delegabed [0 public authorities.
Some asfurance must then be provided bo the delegators—that i,
society at lange—that this transher of power i not only effective, but
als0 not abused, Transparency énsures thak information s awvailable
thiat can be used oomeasune the authortes' performance and bo guard
BgairEt ay possible misuse of powers. In that serde, trarsparency
senais (0 achieve Sccountability, which méans that authorities can be
held responsible  for thewr  adtions. Without trarsparency and
acceuriability, trust will be [acking between a government and those
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whom 0 governs. The result would be sodal instability and an
environment that i ss than conducive to economic growth. ™

Each citizen of Jamaica has a role to play in promoting good governance. Each
citizen has & duly to resist and expose Comuplicn. The dutkes WO promobe good
givernance and nesist comuption were Cearly expressed in the opinion of Justice
Brandeis of the Untesd States Supreme Court when he said that a fundamental
principle of government g that the gresbest menace o freedom & an inert
people and that public discussion is & political duky.

The Committee’s work was based on the assumption that while due regard must
b had k0 & perion's reputation -

a) Irtegrity in the conduct of a8 public offices, duties and service &
fndamental o the strengthening and maintenance of democratic
COAITITHENE.

b Transparent, responsible, acoountable and pamicipabory Qoverniment,
responsive o the needs and aspirations of the people, is the Toundaton
of which good govermance rests, and that such a foundation i B Sine
guer vt for the promation of human rights,

) A free and independent media s essential for making cltizers aware of
corruption, The media, by imectigating and reporting on conmuption,
provides an important tool in the fight against the abuse of public power
and, shedding light on the wiongdoings of public alficials.

d}  The population depends on the print and clectronic media to be kegt
abreast of how public officials conduct public affairs and use financial
and obher resounces over whikh thisy hinee power and influenie.

! bddinenn by Ageatin Corvters Depety Honaging Dinggior of B [nbemational
Monetary Fond AF The Pegonsl Werkihop on Trampasoncy  and
Acrourtabity i Bedouroe Mansgerment n CEMAC Courtries; Malbo,
Equatonal Gunea January 17T, 2008
! Wititrary v California 174 LS, 157



g} It s when people are anmed with information about the conduct of
public affairs that they are most enabled to effectwely influence the

f Iekegrity and secouriability in the public e of the Nabion reguines that
we promote and protect 3 culture of openness in all public affairs.

g)  The ks of Jamalca must be modemised to support the principles of
integrity ard accouniability.

Freedom of Expression iz a Constitutional and
International Human Right

In dischaeging s mandate the Committes took the provisions of the Jamalca
Constitution as the background against which it conducted s work, Freedom of
Exprasgion (& & guaranteed fundamental human right and freedom under the
privitions of Saction 13(b) of the Constibuton. Respect for private and famiby e
& probecied under section 13{ch

Section 22{1], which i@ one of the provisions of Chapter 111 ensdted to probect
the fundamental rights ard freedems, ampifies a person's freedom of expression
50 35 b0 Inchede “the freedom to hold opinions. and (o recele and impart ideas
ard information withowt interference, and freedom from interference with his
correspondence and other means of communicabion”, Section 24(2) makes it
clear that no law which makes provision which is reasonably requined (of the
purpede of probecting the reputhtions, rights and fresdoms of other perions Shall
contravene the right of the individual to freedom of expression.

Althowgh the Constitution does not epressly recognise Frgedom of the Press, @
s atcepied that the indeidual rght to Freedom of Expression & the
constitutional right from which the freedom of the press i derived. The press
has no grester right than the indnddual. When the press assens its nght to



protection under the Constitution R imvokes an Individual fundamental human
right. In the contest of & constitutional democratic community, Press Freedom is
central and critical to the exercise and enjoyment of the right of freedom of
expression, which is iksell 50 essential to good governance, transparency and
accountatility. When the press ssserts its right to protection R wvokes an
individual fundamental human right which is exencised in the public sphere, in
furtharance of the interest of the ndhidual 22 well & those of ths community.

Intermaticnal Law hias also réecognised Froodom of Expression as a Fundaméental
Hurran Right. Article 19 of the Universal Declaration of Human Rights protects
freedom of expression by stating that: "Everyone has the right to freedom of
cpinion and expression; this rfight indudes fresdom 10 hold opinions. without
intesference and 1o seek, receve and impart information and Ideas through any
redia and regasdiess of frontlers.” Article 12 of the Declaration provides that
“No ong shall e subjedt to abitrary interfereno with his privacy, family, home
Or ComespOndencE, nos to attacks upcn his honour and reputation. Everydne has
the righk b the probection of the law against such interference of attacks.”

A restriction on freedom of espression induding one for the probection of the
reputations of olhers cannot b2 justified unless it can be established compelingly
List it i fecetsary in B democratic sockety, Defamation laws cannot be justifed
unlegs their genuing purpose and demorstrablie effect i o proted the
reguitations of individuals against injury. They cannol be justified if their pumpose
of effect is tn prabect individuals bgairst harm 1o B reputation which they do not
hivee oo do rot ment, or if their purpose or effect is to prevent legitimate
cribecizm of officials or the exposune of official wiongdoing o cormuption,

I & demoirstic Sooety the people are the governors, In the process of carmying
out their rode a5 Qovernars i is important for the pecple to have sccoss o
infprmation so that they can make informed decisions. The media plays an



Imipcatant nobe a4 & conduit to infarm the citizens of governmental activities and
misconduct and to faclitabi the decigion-making prooess. Whnere the meda s
silenced because of the fear of libel actions, it leads to & chilling effect and an
ineffective democracy. Because of this, speech invobdng publc iSfues requines
greater protection

Free speach promotes the frea fow of ideas essential to political demacracy and
democratic institutions and imits the ablity of the state o Subverd other Rghts
and freedoms. It promotes the search for truth and & inbricsically valubble a3
part of godd govermimisnt,

Developments In the w of defamation in the Supreme Courts of the United
Srates of America® and Dndia® have impoded special rules with regard to the
burden of prood which must be discharged by & public official who seeks
damages for & statement related to the dischange of his public duties. 1n the
case of the United States these rules have been founded on the scope of the
First Amnendment 1o its Constitution that prohibits the making of [aws that restrict
freedam of expression:

“Congress shall make no kaw respecting an establishment of religion,
of prohibibing the free eeercise theroof: of abrdging the freedom of
speech, or of the press; o the rght of the people peaceably to
assemble, and o petiton the Government for & redress of grievanies”.

Summary of the current state of Jamaican Law of Defamation

Slander and libel are different types of defamation, Slandér B Spokén
defamation; libel is detamation i permanent form, Defamation is @ statemaent

* mew Fork Tamies Co, v, Solitviin, 376 LS. 254 [ 1984],
* i pacnl w Se of Tamd Hadu [ 19694) (5C7) GIY 0541 5C
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madde by one ndividual to another which tends o being the characier or
reputateon of & thind person into disrepute, o be Spose tht person 1o personal
embarrassment in the minds of ordinary well-thinking members of society. If the
statement 1ends 1o injure the reputation of the person it is presumed o be false.
The maker and publisher of the statement can ovencome the presumption of
faksity by proving that the material parts of the challgnged stalement are
accurate.

The main structure of the Common Law of defamation originated and developed
aut of the social and political history of England. Defamation was originally a
crimingl offence and cases of political Bbel wene tried in the Star Chamber untl it
was abokshed in 1641, Interestingty, criminal el is still very much a part of the
Jamaican landscape i this modem doy and age. English defamation laws wene
mlwmgqmdmmmmmmlmnmwmmlmm
political debate, They were not enacted to promote Qood governance,
lmnmmfammmww.ﬁﬂmﬂgmdmmm
reputations,  The English Common Law of defamation was applied in Jamaks
from shortly after it became a British colony in 1655, The Libel and Slander A,
originally enacted in 1851, and the Defamation Act enacted in 1961, wilh their
subsequent amendments, stll constitute the statutory foundation of Jamaica's
delamation law, Ower the years Jamakan <ourts have adopted seversl
inncvations that hanve allevisted the strictures of the common law, It ks therefong
appropriate that a redew of the v should be undertaken 2t Ehis Gime. This
review must be placed in the contest that the supreme tiw of Jamaca is the
Jamaican Constitukion,

One of the ke that i freguently raeed by adwocates for defamation L
redeen is the chiling effect that existing defamation Lxws are sald to have. ItE &
tenm Ehat describes 3 situgtion where speech or conduct IS suppressed o limited
for fear of the consequences. that may Toliow on the publication of & particular
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matter, |t refers to the seif-censorship that journalists and news meds impose,
where they have nformation that ought to be published but where they ane
inhibited for fear of the threal of costly and kengtiy lawsuits,

To be actonable, the publication must be defambtory. That &, it must b @
imputakicn against the reputation of another person,  Any Imgutation which may
tend o “lower Ehe plainkfl in the estimation of right-thinking membsers of sodiefy
generally™ or "to exposs him io hatred, contempt oo rdicule o to injure his
reputation In his office, trade or profession or his financial credit™ i3 defamatory
of @ porson, Inoorder to establsh the exdstence of defamation, & is rot necessany
o prove that the allegation is belleved by the person to whom it is published,
Proof of disbelief may go to reduce damages. The b presumes that all
difaimaory stabements are false, The person defamed does not have to prove
that what wad said about him was fable. The person who published the
defamatory sthtement may prove that the statement was true. Defamatory
material i5 rot présumed b0 be malicous. Further, it does not mattér f Ehe
defamation was intentional or the result of neghigende “Whabewer B man
publishes he publishes at his peril.” However defamation must be a direct sttack

on an achual reputation, not an alleged reputation that & “victim® beliewes he
DESErVES,

Once the claim has been made aut by the plainkiff the defendant may attempt Lo
refy on the defence of justification (truth), fair comment or privilege.

It i5 & dedence 1o establish that the publication constiuted comment on a matter
of public inbéres, and was nat an assedion of facl. That is, it was ComMment on a
matter already in the public domain. The commentfcrkidsms must be made in
goand falth without malioe,
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Theere are bwo types of privilege, absolute privilege and qualified privilege., They
afe gesigned e profect Cirtdin fypes of statements i the publc imfenest
Asciute privilege offers a complete defence Tor people “with & public duty to
speak cut®, For example, Members of the House of Representatives and
Members of the Senaste may speak magly in Farllament. Judges, attommeys-at-Lw
and witnesses cannot b sued for what they say in court and officials are ot
liable for certain reports about matters of stale.

Cusified peivilege has betn developed by judge-made law. Qualified Privilege
applies on an occasion where there |5 a8 mutual interest, that s, the publisher
and the recipent share a special relationship which creates & dutyfintenst
sibation. This is alse appicable where it (S im the public interest and depends on
there baifg & necoghised ocial o moral duty to impat the information o a
pertgn who Rai & recognied social or moral interest in receiving the
irfcamnation, For example, 8 repoet made by the supenisor of work crew, o the
manager of the operation, regarding the honesty of a worker in the work crew
well b covered by qualfied peivilege even i it has a defamatory meaning about
the warker, This is because the supervisor is under 3 duly 1o repor dishonesty
and the manager has an interest i recelving reports on the Ronesty of the
workforoe. The defence of qualfied privilege will not Sucteed if | is proved that
thi publsher was motvated by malice. Malce, in law, includes pubBcation that s
mokvabed Dy spde Or improper motive, and pubbcalion without proper regard a2
o whether the matter published is fatse, or not Caning whether it is true or false,

Qualified privilege also protects atements made in the public interest” provided
the publisher has practiced “responsible journalism”, The follknwing principles of
responsinle journalism were etabighed B0 the caie of Reynolds « Times
Merwrspapers and hivve bedn applied in Jamaica;

TEree lamaecan casit wioie This hapgensd ane Abeabowre o Gleames Coimpaey, Benmck, v Bari
and Farper v heaga, & of them were decided o the Easie of the Common Liw a8 id down in
ey Brgligh g o Papyvdichy o Times Newspapers Lid, [E957] 4 AL ER: 803,
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(8} The common kaw does not recognize o develop & categony of “political
infprmation” the publication of which attracted qualified privilege.

(b} The estabished approach o qualified privilege has been adapied to
“pnabbe thé court 1o ghee appropriate weight in [oday's condbipns b the
imporarce of freedom of epreddion by the medis on ol matters of
public concern and o confing interfierence with fresdom of spesch o
what was netesaary in the drowmstances of the case.”

[c) In corsidering whether alisgations made in the press attracted gualified
privilege courts of law will piy thention to the circumstances of each
case and takos pooount of ben ssues, el

(1)
i2)
(3
{4}
(5)
(6}
)
(&)
(9

thi sercusness of the allegation,

the natune of the information,

the extent o which the matter was of pulblic concenn,

the Source of the information,

the urgency of the matter,

whethér comiment had been sought rom the Plaintff,

whether the publication contained the Plaintiffs side of the story,
thaz tone: of the pulblication,

the chrcumstance of the publication shd

{10 khee timing of the: publicaticn,

The eourt should hive negand to the importance of freedom of capression and
should be Shiw to conclude that a publication was ot n the public inferest
aspecially whene the information was slready in the feld of public discussion.

In a recent Jamalcan case® the Privy Councll for the first time appled the
principles of the Reynolds case to (8) an action of slander and (b)) 1o 3 case
where there was no complant that the defamatory statement was made by a
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fornalist. The Privy Coundll exdendid the application of the rues of responsiie
jowmaliem, stating that the Reynolds principies were & Bberalisation of the
trocktional rubes. The Court agreed with the trisl judge that the published
mfofmation was no more than rumour, there was no verification of whether the
aources were reliable, and corsequently there was a faflure bo take reguisite care
to check the relabilicy of the disseminated information,

Limitation Perlods for Defamation Actions

Thar limitation peripd for defamation actions in lamaics was derived from the
1623 Lemitation Act of England. It is six yeers from the time that the Boel was
published or the sander was spoken, saept where the slander s acthonable
without proof of spedal damages. In that case, the Imitathon period IS twd yosrs
from the time the words wede spoken. In 1985, the limitstion period for
delamation under English Law was changed to three years. In 1996, that period
wiad Turther reduled to one year. Australisn jursdictions alse sdopted a one wear
pericd when they adopbed whiform new defamation lows for all states and
termitories. Mew Zealand and Canada adopted two weor periods of lmidation,
Barbados establshed a two year period in 1996, Thess couniries heve
mirdierntsed their limitation periods by establishing a fair balance between the
interests of plainkifls, who nosd oulficent Gme 1 prepand thbie cases and the
interests of defendants, who ought not to have the threat of proceedings
pending for an inondinate period. In this information age, when ariving at
limiation penods, & balance must be maintained bebween the interests of free
speech and the protection of reputation. Provisions are often made that permit
the courts to exbend the limitation period in special droumstances.,

The Commithes thinks that in Jamaica thene should be & reduction of the st year
lrmitation period since persons who bring defamation actions from a Qenvine
wish to wingicabe their reputations showld be encouraged t0 do S0 21 the earliest
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opportunity,  With the passage of time, memores fade and records may be
destroyed. The Commithes also feels that the shortening of the peried is
suppoitive of freedom of expression and legitimate debete.  There are no
giatistics &5 to the usual peniod between the accrual of defamation claims and
the dakes on which betions are filed in lamaia but the Committse notad that the
claims by Anthory Abraharms and Hugh Bonmick against the Gheaner Company
wane brought within days of the publications complained of,

Damages

Frequent refenences wene mbde during the deliberations of the Committes and
the public consultations to the basis on which juries and judges sreard damages
ko compensate persons who have been defamed. Thene were concerrs that
awards for damages for defamation bear no equippise to those awarded for
personal injury and death. There wene Several COmpPansons bebween [he asand
o the sotate of Agare Barrett for his loss of life and those made to pubbc
pesrSons Wi were defamed.

The Committee refraired from thoroughly esploring this area because the
principles on which damages are awanded for chvil wiongs is pant of a complex
technical legal matrix which ane beyond our mandate and the compostion and
support resources under which we functioned.,

Public Officials Defamation Claims in Jamakca and other Jurisdictions
In Jamaica, ‘public offidals-plaintifis’ enjoy the same level of protection as do
ordinary cititens, a5 far 35 the e of defamation are concerned. The kevel of

protection afforded the ordinary ctien in Jambica, & langely informed by the
comman law of England whach &5 in a constant state of evolution, Shouwd this

14



conkinue by be the chse when Jamakca has a Constitution which guarantees
freedom of expression and anguably, by extension, freedom of the press?

England does not have a Constitution that guarantees the Right to Freedom of
Exprescion, Moweaer, the Ewopean Corvention af Heman Rights i now a past
of thi English legal system. The House of Londs, their highest court, has refused
o develop the category of pesch relating to political matters. They hawe also
refused bo impote & greater burden on plainkiffs who sue for sleged defamatony
statements related to the conduct of their public duthes.

This shaeply CoNrasts with the appaaach of the Unitsd States Supreme Court in
My Work Timees v Sulivan 376 U5, 254 (1964), a case that arose out of the
Shruggle for chil rights In Alabama in the 19605, The Supreme Court held that
libel procecdings wene subject to the Firsh Amendment whenever they inobed
puilic officials, Justice Brennan spelled out the changes that were réguingd in the
CoimaEmnaon laey ol el

“The frst and principal result of the Sulibvan deciEon was to shift the
Enarclen of proed in libel cages, A Second was to Introduce an ehement of
what lowyers call “fauR®. Now the plaintiff had to show that the
deferdant had published a falsenood with a high degree of fauk;
namely knowangly and recklescly. It necestarily followed that the
plaintifl first had tp Show Uhal there was something false in the
publication, 2o the bunden shifted to him. Ancther significant resull of
thie Sullean decison was o make it clear that the First Amendmient
protects statements of Tact &% well a5 doctrines or political opniors..

" Mok Mo Law: the Sullivven Cae snd the Frst Amendssnt
by Anthooy Lewes; Chapler 15 What it mean pages 156 o 157,
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It established that, to win & libsl case, the burden is on the publc official or
public figure to prove that the statement was published by the defendant with
nowledge of is falsity or with reckless disregard for the truth and that he
suffered damage from the publication.

Justice Bremnan's often quobed reason hor the dedsion the Court réached was:

“We consider this case against the background of 8 profound nationsl
commitment to the principle that debabe on public Bsues shoukd be
uninhibited, robust mnd wide open, and that it may well nclude
vehement, coustic and sometimes unpleasantly shap atiacks on
gerserniment and public officials™®

Incia"! I the only Commomnweakh country to hawe folowed the Sulban
jursprudence'?. The Indian Supreme Court based its reasoning on constitutional
principhes. In 8 case whene 8 newspaper editor And pdinter Sought to prewent
officials of State from restraining the publication of the bography of & convicied
murderer which may have implicated them, Several constitutional proesiones
were onsidered, The Indian Supreme Court, aftér citing Sullivan, rsed thad
theugh public officials have & right 1o prvacy =

* . the remedy of action for damages is simply not available in respect
to their acls and conduct relevant to the dischange of thair cfficial
dugies, This i 0 even whene the publication B bated upon facts and
sxabements which ane not true, unless the official estabishes that the
publication was made by the defendant. swith reckless disregard for
the trukh,,.in such & case it would be encugh for the defendant to

B TS U5 254, 270 [1964]

"' Rajagopal v State of Tamd Bada [1994) & S.0.C. 632, 650

¥ pplistan and Aspenting which g Rl Biand By Common bivs pinciple o adoptid Sullsan
fert e
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proee that be acted after reasonable vesification of the facts; it s not
nitEssary for hm to prowe that what he has waitten & troe. OF oourse
whigrg the publication &5 prowed to be faléé and achuted by malioe or
perscnal animogity, the defendant would have no defence and would
b lable for damages.”

Thee Ciourt et thest o public official has no remedy in damages for defamation in
mitters relating to his officlal duties unless e proves the publication was made
with reckless gisregard of the truth of put of personal Arimasity, Whene malice is
aleged it is sulficent Tor the defendant b0 prowve B acted after a reasonable
werilficaton of the facts,

I the case of Reynolds v Tmes Newspapers the House of Lords declined to
folow Mew York Times v Sulivan, In the leading judgment, Lord Nicholls refermed
o the rejection of the Sulkan oefence by the Supreme Cout Procedure
Committes, chaired by Melll LD i 1991 and the subtequent ensttment of the
Defamation Act of 1936, The House of Londs decided to dewvelop the lww by
Expanding the principles of qualified privilege,

fn Hill v, Church of Scentology of Toronto! the Canadian Supreme Court gave
Tull reasors for its refusal 1o folow Sullivan. The main judgment of Justice Cory
referred o criticismds of Sullvan by Chiel Justice Burger and Justicoe White of the

United States Supreme Court in the case of Dun & Bradstreet, Inc v Greenmoss
Busichers to the effect that;

“owhen the plaintff ioges, the jury will likely retam 3 general werdict
angd there will be no judgment that the publiation was false, even
though & was without foundation & reality. The public 15 eft to

H1955] F S.OR 1130
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conclude that the chalenged statement was true after all, Their onby
chance of being accurately infarmed i measured by the public official’s
ability hirself 1o counter the lle, unsided by the cours. That is a
decidedly weak reed o depend on for the vindication of Fiest
Amendment interests . and the nule plainky leaves the public official
without 3 remedy for the damage kb his reputation. Yet the Court has
absarsed that the individual's right o the: protection of his own good
name i A bask consideration of ur constibuticnal Sytern, refecting
our baske concept of the essentlal digrity and worth af @wnery hufman
baging -~ & concept at the root of any decent system of ondered ierty.”

Justice Ciory hekd that freedom of speech, like the other fundamental freedams,
i% fresdom under the law, and that ower the years the law has maintaned 2
balante bebween, on the one hand, the right of the indrddual . . . whether he is
in public ife of not, bo his unsulied reputation (f b Gesenas B, and on the clher
hand .. the rght of the public ... 1o oxpress their views honesthy and
Fearkesshy of rathers of publc interest, oven though that imngbaees strong Criticism
of the conduct of public people.

In Australia, the High Court rejected the Sullivan approach on the basis that
Auctralia’s constitutional architecture differs from that of the United States of
America. Tt ruled™ that qualified privilege exdsts for the dissemination of
information, opinions and arguments conceming govemment and  political
matters affecting the people of Australa, subject o the publisher proving
reasonableness of conduct, The Couwrd regarded its decision as an extension of
the categomes of qualfied privilege, and condidéred that the reasonableness
requirement was appropriate having regard o the greater damage dont by mass
disseminakion compansd with the limged publication normally imesdved on

* Lange v. Ranirplian Broadcasting Conporation [1907) 189 CLR. 520,



occasiong of common law qualified priviege, As 2 general rule, a defendant's
conduct in puiblishing material giving rise to a defamatory imputation would not
be reasonable unless the defendant had reasonsble grounds for belleving the
impulaticn was tree, took propér Séps, 50 far &S they wore reasonabdy open, o
verify the acouracy of the material and did nob beleve the imputation to be
untrise, Further, the defendant's conduct would not be reasonable urless the
defendant sought a responde from the person defamed and published the
respons, axonpt where this was not practicable or was unNeoESSaRy.

Thee South Afmcan Constiutional Cour, in & case which raised the guestion of
whether the commcn Ww of defamaion a3 déveloped by the courts was
inconsistent with the Constitution, declined fo follow the Sullvan principle and
ruled that the Common Law was not inconsistent with the Constitution.”*  This
was a (ase in which a polticdan sued a newspaper for stating among obhes
thirgs, that the poRician was involsad in a gang of bDank robbers. The
gefendants assered that the stabements wene matters of pulblic inberest and that
the poltician faled to allege that the statement was false. They also pleaded
section 16 of the Congtitution which protected freedom of speech and that it is
mconsistent with section 16 of the Constitubion to permit & plaintiff to recover
damages for the publcation of 2 statement relating to matters of public interest,
alternatively 10 matters of polical impofance, alematively the fbness of &
paltician Tor public office, in crouirstances wivere that plaintifl does not allege
and prowe the Talsity of the statement in question, The Cour did not acoept
these submisseons and held that the Common Linv was not inconsistent with the
provasions ol the Constifution.

Fiesd Khumnaio & Others w Banbsbonks: Harringhon Holomiss
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Reforming Defamation Law by Leglslative Innovations

Several common law jwisdictions hawve made amendments i ther defamation
statutes that Jamaica could consider adopting. The committes examned the nsw
Defamation Ads in Australia and Barbados and the proposed changes that are in
2 Bl now before the Irish parliament, The common feature of these countries &
the abalition of the distinction betsesn el and ander and the establishment
of a single tort of publication of & defamabory statement, Barbados and Australia
inbroduced the new defence of ridality. It applies where the cefendant proves
that in the cinoumstances of the publication the plainklf s nob likely 1o suffer
ham to his reputation. Badaess ond Australia abso proside for defences of
contextual truth which applics where there s more than ane defamatory
imputation and the defendant proves that one or more of them Is substantially
true and those not proven bo Be rue do mot Turther harm the reputation of the
plairtiff because of the substartial truth of the Imputations. In the Australia and
Irish legisiation the publication of an apology does rot Imply admission of iablity
and wadencn of an apology is not admissible in prool of Bability 0 a defamation
Foad

In Austraka, a number of new defences were creafed,. It B & deferce ¥ the
defendant proves that the matter aboit which the plaintiff sues (a) was
contained in @ public document of B fair copy of a public document or (b) is a lair
summary oF eddract of 3 pobbc document. A new defence of iRnocer
dissemination & provided for secondary publishers, such ac  bookselers,
librarians, brosdoasters of lve programmes snd operstors and peowiders of
Communications Sysbems. Those setondary publshers escaps Babilby o they
prioe that they did not know or could not reasonably e known that the
mattér complained of was defamatory and that their lack of kngwledge was not
duir to negligence, The role of the jury i ta find whether the defamatory matber
was published by the defendant and whther any defence his besn proven, and
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the judge aisesses the amourd of compendsation that will be awarded. In
assesung the amount of compensation to be awarded, the judge must ensure
that there B an sppropriste and rational relationship to the harm Sustained by
the plaintiff,

Twd ipoaant inndvations relate to the award of damages. Firstly, there 5 2
limitatin of AUS$250,000.00, (with & statutory formula to take acoount of
inflation) on the maxirum amount that con be awarded for Non-EConomic loss.,

Secondly, awards of punithee or Gopmplary damages hawve been abolished for
defamation.

Thie mogdernisabions in Barbados ncude a provigion that introduced a defenoe of
Comiment to replace the Common Law defence of fair comment, The defence is
rigt limitsd or affected by the fact that dishoncurable or cormupt motives have
been attritnted 1o tha plainbi,

Trar Irish Bl contains several innovations that are unigue. There B a new
proposal that both the plaintiff and the defendant will be reguired o Submit a
Swori alfidandt verilying the allegations contined in their daim and defence
respectively. Both plaintiff and defendant will have to make themsebves avoilable
for cross-ceamingtion on these affidaits. & wall be a criminal offence for a
plaintiff or defendant to make a statemant in such an affidavit that is false in a
material way of wihich he knows 10 De fakse o miskeading.

Thi: Bill @50 makis provision for new remedies which a court may grant irstead
of, oF In addition 1o, damages. These remedies will, in the nomal course, depend
o A reguest by the plaintiff. The new remedies include & declaratory order, for
which a plairtiff may apply, instead of domages, and a comection onder. The
declaratony order is intended (o offer a speedy means of redness where the only
ssue s the wich of o pleinb#l 1o hove an ackneededgement that the matter in
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question was defamatory of him or her. The cormection order may dinect the
terms of any correction which a cowrt onders bo be made in favour of a plaintiif,

Thie difence of fair and reddonable publication on & matter of pulblic IMpoMancs
is created, Bt i designed to faclitste public discussion where there B both &
benefit and an inkterest in swuch discussion king place. The availabisty of the
defence for publshers of relevant periodicals i sulipetd o Conditions, nolably
membership of the recognised Press Councll and adherence o its dedsions and
Code of Standards,

Criminal Litwed

Crirninal Libad i sifl an offenos st Common Law i Jamaica. Marcus Ganaey and
Leonand Howell were imprisoned for Criminal Libel. 18 S remarkable that onder
wection 7 of the Libel and Slander Act 1851 the truth of the matbers pubiched
shall not amount to & defence unless i was For the public benefit that the

Self Regulation of the Media

Dharirg the: course of k5 work the Commities commiisioned @ paper on madia
ethics. 1t considers that the Sade should not be imesdved in regulation of the
masdia a5 this would B2 COMrary 1o the constitutional principles of freedem of
oxpression, The press and joumalsts in several Common L countries haee
establshed their own organisations for mondoeing press freedom and enforcing
apprapriate ethical standards far the praclice of journalsm,
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T papéer commissioned by the Committee stabed that the Press Association of
Jamaica developed & code of ethics for joumalists in 1965, What was missing
wak any form of sanction or any mechantsm to provide nedoess Bo the members
of the public who were wronged by the media gther than by the traditional
methods. It also stated that while most of the major media houses have
developed in-house codes of condud, they suffer from the following
Wk sEs:

Thesre is o uniformilty tra industng.

Thee public is largely unawans of the code and its provisions.

In the indtances when: a code Is published no sanctions are stated,
Thirg i no stabed procedure to deal with complaints.

do bab B

The paper included a draft Code of Practice far Mamsican Journalists and Media
Crganssations. Its thinkirg was that the entind spechrum of prink, television,
radio, and other electronic media should come together to establish (a) a
common sob of standacdt and (b)) an crganisation to promote freadom of the
preeia miud appropriste standards of professionalizm.

The members of this Committes strongly urge the media frabirmity to undertaie
this sugpeston as & matter of ungency, and nobte (a) the strong suppon of the
media repredentatives for the establishment of the former and (B) their
riteriation, &% it pertaing to the establishment of the latber, absent material
medernisation of the current libel laws. The merts stand on ther own and
Troiusgh they would be an appropriste companion for any legislative changes in
defamation lavws, they should not be dependent on the timing and the catent of
these changes,
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Modernising Jamaica®s Defamation Lxws

There I5 general sgreement that reforms should be made to the defamation Lrevs
to bring them intd line with mary of the improvements in other Common Law
jurisdictions. Most of the aneas in which thene i deagreement relate to public
pérsan defamation standards, The arcas of agreement for the amendment of the
laws are that:

1.

z,

The distinction betwesn slander and libel be abolished and that a single
civil action of defamatory publicaticn that requires no proofl of special
damaiges be establshesd.

Thiz limitation period for an action of defamation be reduced o one year
from the publication of the defamatory statement but with provisions
fodng an appropriate formula for the extension of that period by Ehe
Cowrt where the intenests of justice S0 require.

The defence kndwn &3 justification be replaced by the defence of truth,
Whene an action for defamation is brought in respect of the whole or
any matter published, the defendant may aliege and prove the truth of
any of the charpes contained in that publcation, and the defence of
itruth will not fall by reason only that the truth of every charge is nod
prowed i the makter, kaken as o whole or that the pulblication does not
materially injure the plaintiffs reputation haing regard to &ny Such
changes which ane prosved o be true in whole or in part.

A oefence of bivialty @ circumstances whene the pubdcation of the
matter complained of was such that the parson defamed i not Beely 1o
suffer harm 1o his reputation be nbroduced,

& oefence of an offer of amends simelar W that in the Barbados
Defamation Act be inbroduced. An offer of amends will alkne a perscn
wihd has published a statement aleged to be defamatory of andther and
who claims that he did not do o intentonally to make an offer of
amends, The offer will be for the publication of & wwtable comection of
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the statement complained of and for & sufficient apology to the
aggrieved person. Theng should 350 be provisions that where copies of
the statement have boen distributed by oF with the knoedadge of the
person making the offer that he take such steps 25 are reasonably
praclicable 1o notifying persons to whom coples have been distributed,
Thie cffer will not be avallable to a person after a defence has been
served. An offer of amends will be capabie of being withdrawn at any
lirne bedfiore & i acoepted.

A publication of an apology will not be consbrued as an admission of
liobsility and will not be relevant fo the determination of fault. It will be
rebevant bo the assessment of damages and may be relevant o the
defence of an offer of amend:.

A gefence of inngdent dissemingtion Smilar to that contained in the
harmonised defamation stabtes of Australiy be established, (see
Appendi I

A e remeedy of 3 declaratory order be established, for which a plantiff
may apply, instead of damages, a5 a means of redress whare the only
mswe i the wish of 8 plantifl 1 have an acknowledgement that the
mraller i guestion was defamabory and lalse as it referred o him or e
A cormiction ordér to enable & cowr to order the publication of »
COfTECHOn a5 on additional remedy D decdtory judgments and o
oy Ehe CoWS to direct the terms of ary comection that may e made
i favour of B plaintill be established.

Prosisions be inlrodwoed that the robe of the jury & 0 lind whelher the
defamatary matter was published by the defendant and whether any
gefence has been prowen and that that of the judge be i assess the
amount of comperdation that will be swarded. The Commiftés notes
thaat the remonwal of trial by jury in defamation cases was proposed by
the representatives of the Press ASSoCiation and fhe Medsa ASSOCiation.
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ii.

12

13.

Provisions for the assessment of General Damsges be introducid
thiat will requine the judge b have regard to all the dircumstances. of
the case, Incuding: (o) the means of publication ard the gravity of
the allegations in the defamatory statement, (b) the odent o
wiich  the deflamatory statement  was circulated, (c) the
affer, timing o making of any apology, Ooerection of
refraction by the defendant bo the plaintiff, (d) i an offer to make
andfor apology was made, the period of tme after publication in
which this was done (e) the Importance of the plaintifi's
reputation in the epes of particular or all recipients of the
defamatory statement, and () evidenoe given oonoerning the
reputation of the: plasntiff.

The various media by which statements could be published, which would
inchude wired and wirgless means as well a5 new media £, streaming
wibCasts and podcasts be nelog nised,

The common law offences of criminal libed including  blasphesmais,
obscene and sedithous Bel b2 abolshid.

I rislationn b bhe propeesd Defence of Tnnocent Delamation, the medis fratemity
diagrees with the indusion of parsgraghs 1(b) and 1(c) of Appendix 1, They
contend that the conditions expose tham to labity that & cnerous and
unreasonable.

Thi= Cameittse considered a proposal that there should Be @ lim o the amount
that mary be awanded non-coonomic damages in defamation actions. The media
members of the Committes wiped the Toliowing points:

1)
)

Thier had beer b NEresde if meds Roubes in recsnt tmes;
Mew and emerging media arg wery susceptible to oven relatively modest
awards of damages;



3} Jamaican insurance COMOAanNes ane nd nged inerestid o providing
coverage for defamation labiity for media, Where they are, the cost is
prodibikhe.

4)  Scme media houses have been obliged b purchase inSurance coverpge
overseas. When this ooours, the policies carry high co-ingurance rabes
ard high gutess provisions.

The Committes socepts that the desicability of maintaining & free press in
Jamaca must be balanced against the impact that costly swards can hinee on our
madia, given the inevitability that mistabes will be made in journalism, The
comimities is unable to agree on 2 recommendation for capping awands for non-
BOOROMIC damage.

The arears on which thens wis Ro BYreement Are:
(1] The appropriate standards for public officials amd whether & higher
standard of prood should be reguined of them,
(2} Senglification of the various heads of damage recowerable in defamation
CASES,

Division of opinion on Appropriate Standards for Public Officials

In relaton ©o the appropriote standards where public officials sue i relation 1
datements regarding the conduct of public affairs, three different approaches
veere achvocated. Each approach is summarized in the language of its proponents,

First Approach;  Follow the Sullivan Principles

The first approach was that the e should be amended bo nbroduce the Sullran
principhes. [n lamaica, theng 5 no distingt standard fior public officials a5 against
the ordinasy citizen and both are egually held b0 the standards sef oul i the
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Erglish common Lyw and local defamation laws. It ts proposed that the
defamation lyws of Jamasca be amended to adopt the WY Times v Swlivan
e fior all citizers of Jamaica, for the Following reasons:

I, The Mew vor Times v, Sullbvan model promobes good govermance as it
CNCOUrdgEs, transparency, scoountability and diminution of Commuption;

In Mew York Times . Sullivan the cour, imglemented an additicnal safeguasd
for the constitutional right to freedom of speech a5, arguably, any other ruling
would hawe the offect of abrogating this right and muzzling the press'™. The
ot recognised “the principle that debete on public issues should be
ninhibited, robust, and wide-open, and that it may well nclude vehement,

Caustic, and sometimes wnpleasantly sharp stthckd on governement and public
cificials.”

2. In 1% Desirable That Public Officials Who Are the Agents ol the People
Should Be Freehy Criticized By The Poople To Whom They Ane
Arousnbable

At the heart of Kew York Times v, Sullvan dedsion, s the recognition by ihe

Supreme Court of that jurisdiction, of the desiratility of holding public officiak
acrountatie to the peaple wha put them in offics.

The ruling of Chief Justice Thompson C) in case of City of Chacago v Tribure Cio'’
showes an earlier recogrition bry the Supneme Court of 1linats of the desirability of
creating different standards for public institutions:

10 s i cormiiiened view of many kegal minds thal “fresdom of Bhe press” & concttetional By
Exlifdion, phaen thi enlenchimnent of the right o “feesdom of spesch®™ in maey Caribhean
Corabibelons, fudh as Jamakch, Do Berrion Lake, Fov iSdtance, in o spooch delwered o e 67
of |Decesmber, 2007, in Kamdecn, o7 & weranas o0 Peedd Feoddom and Corruplion,, angrued that
because Press Frtdom springs feom the fusdarmanial nght 16 Fresdom of Bopressaen Press
Fressrhorm hadg Dedn CASNER e i,
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“The fundamental right of freedom of speech is invobved in this
litkgakion, ard not menety the right of liberty of the press. If this action
can be maintsined againgt & néwspaper it can be maintained against
every private citipen who wentures to criticise the ministers who are
temporarity conducting the affairs of his govwernment, ... it i& clear that
& el aition i 85 grest, if mot o grester, restriction than a criminal
PROSECULIoN .. A despotic of COMmuUpt government can mone easily stifle
npposition by a series of civil actions than by eriminal prosecutiors It
follows, therefore, that every dticen has a right W0 criticise an
ineffickent or cormupt government without fear of civil a5 well a5
crimingl prosecution. This absolute privilege is founded on the principle
that it ts advantageous for the publc inberest that the ctizen should
not be in any way fettered in his statements, and where the public
service o dub Sdminstration of justos i vebaed, he shall have the
right ko speak his mind freshy "9

Thes wiiry e foend resonanor in Couniries, ©Wen N Cconservative ones, Such a5
England'™. In Derbyshire Country Councll v Times Newspapers: Ltd., ™ it was held
that & boral Buthadlty was ROt entlied 1o sue for libeld in respect of woeds which
refiect on it in its governmental and sdministrative functisns. The following
gudation from his Lordship, Lord Keith of Einkel, b5 imesistible;

g 50

" The NY Tiemies v, Sullan decivgn hin oo boen applied in India in the case of B. Rajagopal
Al PR, Gopal srd Anothir whise BP. Jeoven Beddy ) v stongly
remedy of schon for damagen shauld rol e piable for pubie official: with nspect Bo sty and
coredut “relevant 1o The dechangs of Thel official duties,
‘mmmthﬂmﬂdﬂﬁmhmum
e b oregand 85 fhe dvideal whg maks op the body, Howeeer, adliesics such as fric
Barenc®, Profeisod of Media Lire B Unbviraity College London, have Tomefully argued thet the
Earggusdgi and resfing of Lodd Keith, whe Seleiitd e judgiment of e Londibisg’ Howse, e
crually applrabic 1o goeiTimen Sy corpatomg and 19 e ididuab wha mabe ek
Lt
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"It Is of the highest public importance that & democratically clocted
govemmental body, or indeed any govemmental Body, should be
Open to uninhibited public criticism, =

Jnhhﬁmmﬂ%vmﬂmmmm
Judicial Committes of the Privy Council axpressad & similar view:
"In & Free democratic society, it s almost 100 Ao 1o neod stating
mmmmmﬁthwmmammh
mmmmmmmumnmm.mmmm
m«mmmmmmmPﬂm
st irsiciows and chjectionable kind,”

3 The constant threats of civil or criminal suits from pubilc officials acts a5
2 sword of Damockes over the heads of the media resuting N a
Feticence to eport on acts of cormupticn

inmwumtm,mwmmuuuuMqﬁmlmmmm
HMImmﬂmmmumm [n Derbyahine Gy
mmmml.mmwmmmﬁmmmaMmmm
of the stifing effect of cvil suits, aid;

Wlmmwvmrﬂedmmt:h provisiang of
wmntmhmmmgmrgfmnrmm
the public interest consideraticns which underald them are no less
¥alid in this country. What has been described as "the thillng effect”
induced by the threst of chil actions for libel i wery important, (hate
mmrmmmmawmwnm
to be trse, but admissible evidence capable of proving those faces is

1 11993 AC 534 reported hitpemaiydefamationcaselow biogspetcom [ 1993] AC 514,
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nod available, This may prevent the publication of matters which it is
wery desirable [0 make public. =

4. The congtitutional framémork dods not militate againit an amendment of
existing laws to adopt the MY Times model,

It is true that the corstitutional framework of lamalca doss not support the
implesmeentakion of NY Times v. Sullvan under the existing legal regime as 5. 22
{2) provides that mothing contained in or done woer the authodty of any law
ihall be held to be indonsstent with or in contravention of this section to the
eatent that the b in question makes provision, which i reasonably required for
the purposes of probecting the reputations, rights and fresdoms of other persons,

To apply MY Times v, Sullivan, without a change in the defamation laws would,
therefore, be unconstitutional, given the above phovisions which acopt the
current kvws of defamation, and thereby curtails freedom of expression [0 the
extent of same, It should be nobed, however, thal the operative Curtallment
extends cnby o those laws which ané “nebionably™ requined 1o protect reputation.
Even if 5 conceded that the edension of Reynolds privilége to public perions iS
reaspnably required to protect reputation, which I5 ndt 30 ared beyond dispute,
rathing in the Constitution prevents us from changing the laws of Jamaica o
acoord with the Mew York Times vs. Sullivan model and 1o remdave any doubt of
unoonstiuthonadity.

It should be noted that Xamaica’s constRuticnad model is more akin bo that of the
Unied States than England's is to the United States. While England does nol
have a writhen constibution and no corstiutional prosision speaking to freedom
ol caprestion, Jamaica has a wrilben Cconstibution which expressly speaks o
frecdom of expression™.,

S MOl 1ORANNG CofLutional entrenchement of Troedom of the press.
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Finally, the impact of Sullivan should B Borme in mind:

“Before this dedsion thene were nearly USEI00 million i likel sctiors
oulstanding aganst news organizations from the Scuthem states and
thise had caused many publications o exercise greal faution when
reporting on civil righits for fesr that they may be held socountabie for
libed, After the Mew York Times prevadled in this cate, news
orgarizations were free o repo the widespread discrder and civil
rghts infringements. The Times maintained that the case agains It
wias browght to Intimidate fews onganizations and prevent them from
reporting Mlegal actiors of publc emgliyees in the South as they
attemgted to Continwe 10 SUDPar segrogation. ™

Second Approsch: Reject tha Sulllvan Principles
bt changs the ones of Proof

The Sullivan case was dedkded on the application of the princples of the United
Srates Cordtiution. The First Amendment “was fashioned to assure unfetioned
interchange of ideas for the bringing sbout of political and sodal changes desined
by the people.™ On that foundation the US Supreme Court has ruled that
spesch concemning pubbc affairs |s more than self-pxpression; i is the edtence of
self-government.™ The First Amendment states that:

“Congress shall make no Ly respecting an establishment of rebgion,
or prohibiting the free exercse theneef; or abridging the freedom of
speech, of of the press; of the rght of the peoplé peaceably to
assemble, and to petition the government for a redvess of grievances.”

Y Sap Wickipuodka, “NY TH v, Sullvan™
* g v, Uneiexd Samles, 354 UL 5. 476, 484 (1557)
T Gaiviuns . Linstona, 179 1L 5. &4, M-75 [1964)
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There are bwo réssons whny Jamaica should not foliow the Sullvan juispradence,
The first is that it is of recent vintage and stll controversial in the United Stabes
of Amerca, A number of jurisis in the Unied States hawe advocated a
recohsideration of the New York Times v. Sullivan standard. These include one of
Ehe justices of the Supreme Court who participated in that decision, In Dun &
Bradstreet, Inc. v Greenmoss Builders™ Justice White ). stated, and Chief
Justice Berger concurred wath him that he had “become cominced that the Court
sirnk an improvident balance in the Bew York Times case between the public's
interest in being fully informed about public officials and public affairs and the
competing interest of those who have been defamed in vindicabing thes
regutation.

T Constitution of Jamakca differs from the Constitution of the United States in
several respects and confairs no absolute prohibiticn similar fo the Fest
Amendment and no egpress prowson that expressly necognises fresdom of the
press. There is no provision that enables Jamalkca to Import the constibutional
principle of Sulivan into cur jurisprudence.

The Jamaican Padigment can, without amending ourf COnstitubion, enadt hew
laws that place a different burden on public officals who sue for defamation that
refaties Lo the conduct of pubsc affairs, It can justify changes i the Commeon Law
ol defamation if it neguires spedial standards of proof and If it consaders that the
right of the public 1o know the truth in the conduct Of public affars will De
cnhanded by new deselopments in defamation .

This can be achieved by leguslation that will require a8 public person suing for
delamation in respect of & publicaticn relating to the conduct of public affairs Lo
allege that in addition to the publication being defamatony of him or her, it was

AT LS. M (L)

33



slso false.  Such an amendment would not undermine the objective of
defaimalion ctions protecting repulations and would Alsd Suppest 3 greater el
of transparency in public blairs. It coincides with the views taken by the Law
Reform Commission of Mew South Wales:

A wiholesale importation of the Sullhian principles Info the ke of Mew
South Wales would hinder effective adjudication of the issue of truth,
which the Commission sees as an important yardstick by which to
assess any defamation law. The Commission believes that free speech
I8 better senved by requiring the plaintill t prove falsity. This not only
addrestes the plentills key complaing that the defendant has
published a false and defomatory Imputation; bul also promotes fres
spooch by eliminating liabilty entirely for stabements which the plantsf
cannot prove ko be fatse, ™

Third Approach: Leawve the Law as it s

Thee third position was that there should be no Change in the Lav on the Dases
that the Reynolds Case, as claified and applied in later cases, &5 ageguate. In
light of this development the esablishment of & spedial regime Tor the purpose
of balancing the fresdom of expression on public or pelitichl Bsues or in nelatian
ko public officlals with the protection of the reputation of the individual ks not
requined. As was sald in the D003 Jamalcan case of Bonmick v Boeris, in relation
o the public interest defence, (referred to a5 the Reynalds privilege), and ciled
in thit Jameel case, “[sRated shoethy, the Reynolds priviege i concerned 10
provdce a proper degree of probection for responsita joumalsm when repoeting
matters of public concern.  Responsible journalism is the poant at which a fair
batance is held between Freedom of expression on matters of public concern and

i e L. v 9o 1er Pl R R TSCHPS
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the reputations of individuals, Maintenance of this standard i in the public
intenest and in the interests of those whose reputations are invobeed, It can be
regarded as the price joumnalists pay in return for the privilege.”

I§ b5 contrary to the basic principle of the comiman law that an sctused person is
not reguired o prove his innocence of the chargs, It 5 far the accuser, in the
final snabysis, to prove culpabilty efher beyond a reasonable doubt or on 2
balance of probabdlites. This i5 not just a techiical rue b be applied in the
cowrts. [t embodses 8 basic cultural norm of & demccratic  society,
Commonsnzalth oourtries whose oouts hawve considened this rule, the United
Kingdom, Canada, Australia and Mew Icaland have rejected its apphication in
their wrisdictions, and only India appears 5o far to be prepared Eo sooept i
within its kegall system.

It is contrary &0 the express provisions of our Constitution.  Section 22 which
endhringes fréedom of expréssion expressly makes that fresdom subject 1o lws
for Bhee probéction of “the reputsticng, rights and freedoms of other persors”,
The defamation law which i designed to protect the reputations of all persons in
Jamakca i5 besed on the assumption that a defamatony statement (s false unkess
and untd the contrary s establshed. Any legislation, therefore, that Seeks to
identify & class of persons — such &% public officials — whose reputations are not
subject 1o the same pssumption a5 in the case of other members of sockety,
vl depeivg them of the equal treatment that section 13 of the Constibution
QUBTANEES,

A5 o mastter of practichl good governance wi should siek bo encourape persons
b enber the public service of their country. A legal provision that brands such
persons as urirustworthy unkil the contrary is proved will henee the opposite
effect.
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necessity for the esablishment of a full-time Law Reform Commissaon. When
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refonm of NS defamation [pws was undertaken in Australia, Mew South 'Wales was
soreid by @ pormanent statutory commission which deliberated for teso years.
The Law Commission of England periodically reviews diferent aspects of
defamation law induding, perceived abuses of defamation procedure, gagging
writs, contempt of court™ and defamation and the Intemet™, The Goverrment
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ratsed in the public consultaticns that are related to freedom of expression and
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Committee could nol undertake in the time thal was available.
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Appendix 1
Defence of inndoent Dissemination

It is a defence to the publication of defamatory matter if the defendant

proves thak:

(8] the defendamt published the matier merely in the capacity, of as an
employee or agent, of & subardinate detributar, and

(o) the defendant nefther knew, nor ought reasonably to hawee known, that
the makter was defamatory, and

(c) the defendant's bk of knowbedge was not due o any neglgence on
the part of the defendant,

For the purposes of Jubsection (1), & person i A “Subondinate distributoer

of defarnabtony matter if the persan:

(a} was nok the first Gr primary detributor of the matter, and

(b} was not the author or onginator of the matber, and

{c} oed not hawe any capacity o exercise editorial contral creer the conbent
aif thee matter (or gver the publication of the matter) before it was first
piskilished.

Without Bmiting subsection (2] (a), a person b not the first or priemary

gistribulor of malter merely Decause e person was imoked in the

publication of thi matter in the capadity of:

(2] 2 bookselier, nowsagent o news-vendar, or

(o) @ kbraran, or

() & wholesaler of retailer of the matter, of

{d) @ provider of postal or Similar services by means of which the matter is
published, o

(e} a broadcaster of a live programime (whether on television, radio o
ptherwise) containing the mabier @ circumstances in which the
broadcaster has no effective control cwer the person who makes the
statements that comprise the matier, or

k-]



(f} @ provider of services consisting of!
i) the processing, copying, deributing or selling of any eledironic
medivm in or on whikh the matter & recorded, or
{iiy thi: operation of, or the prowvision of amy eguipment, system or
service, Dy means of which the matier 8 retrieved, copied,
distribubed or made ivailable in eectronic form, or
(9] anoperator of, of @ provider of acoess to, & COMMUMICAtoNs. System by
means of which the matter is ransmitted, or made svailsble, by
angther persan ower whom the operator or provider has no effective
COMrol, o
(R} & person whi, on the instructions o at the direction of another
person, pnts of pRoduces, feprints of reproduces of distributes the
matier for of on behall of that other person.



Appendiz 11
List of persons/onganisations who made writben submissions

Broadoasting Commission of Jamaica
Caribibean Imstitube of Media and Communication (CARIMAC)
Morman Manboy Law School Students
Director of Public Prosecutions

5 M F, G Hamaky QC

Mre. Sandra Minott- Phillps

Mr. Anthery Gifferd QC

8 Mr. Hugh Hyman

%, Mr. Clavde Robinson

10, M Loches White

11. M, Aeonoer Red

12, Mr, Michael H. Lawson

N
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Appendix 111
List of Written Papers Considered by the Committes

T Lanve of Defamation As It Is Mow by Hon, Denad Coone QC and Mr. Denvid
Batts

Procedural izioes in Defamation in Jamaica by Mr, Jermaine Spence
Pubiic Person Standards in Defamation in the English-speaking Caribbean
and The Unibed Stabes of Armerica by D, P Wation

Ciogdes of Conduct and Mechanisms of Media Accountability by Mr. Reville
James

LLegeslative [Innovations in Defamation Law In Australia and [relard by Ms,
Tamara Dickens

Rscenk Judicial Developments in Defamation Law in England by M. Celia
Barthey

Aerargs of Damages in Defamation by Ma. Doncas White

Creminal Libel by Mr, Jermaing Spence

Arguments Agaret The “Wine Serdce Defence” by Walter Scott and Dand
(5, Batts

Proposals in Respect of the conbents of the Report by the Defamation
Commission by Hon. David H. Coore, 0., Q.C.

Distinction bebween Libel and Slander by Hon. Shirdey Miller, O, OC
Argumients for an Irnocent Dissemination or Wirgless Serdce Defence by
Lester Spaulding

Ir Fawvour of the Sullivan Standand for Public Offidals by Desmond Richards
Coomamintary on the Matter of Edwand Seaga v. Leslie Hamer, Privy Council
Appeal ko, 90 of 2006 by Walter Soott and Doavid Balts
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Justion Hugh Small, QC . Chaleman
Hian. Shirkey Miller, 0, QC
Hon. Dandd Coore, OO, QC
Hon, Oliver Clarke, 00
#r, John Vassell, QC

Mr, ‘Walber Soott

Mr. Dawid Batts

Mr. Lester Spaulding

Mr. Nevile James

wir. Desmond Richards
Mr, Jermaine Spence

Mr., Patrick Balley™

e, Dy i sl DS BAEEGNE i I [Roosidings of the comendties @ 1o dl-haakh
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